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Abstract

Influencers mediate the relationship between brands and consumers through messages that
are more authentic, organic and direct, when compared with traditional advertising speech.
Their messages also appear more blended into the surrounding content. However, according
to European and Portuguese legislation, influencer’s communication with commercial content
must be correctly identified as such (principle of identification), disclosing its promotional
nature before consumers. In this sense, the present research aimed to find out whether this rule
is being complied with in Portugal. Our results show that only 9% of the commercial publica-
tions analysed were correctly identified as such, confirming the need and urgency of next steps:
consistent educational actions among digital influencers and brands.
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unfair commercial practices.

Resumo

Os influenciadores digitais medeiam a relacdo entre marcas e consumidores através de
mensagens que sdo encaradas como mais auténticas, organicas e diretas, quando com-
paradas com o discurso publicitario tradicional. Os seus contetidos também parecem mais
integrados no meio onde sdo inseridos. No entanto, de acordo com a legislacdo europeia e
portuguesa, a comunicagao comercial dos influenciadores deve ser corretamente identifi-
cada como tal (principio da identificabilidade), demonstrando a sua natureza promocional
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aos consumidores. Neste sentido, a presente investigacdo teve como objetivo apurar se
esta regra esta a ser cumprida em Portugal. Os nossos resultados mostram que apenas 9%
das publicacdes comerciais analisadas foram corretamente identificadas como tal, confir-
mando a necessidade e a urgéncia de outras medidas: acdes educativas consistentes junto
dos influenciadores digitais e das marcas.

Palavras-chave: influenciadores, comunicagdo comercial, identificacdo da publicidade,
Instagram, praticas comerciais desleais.

Introduction

The technological evolution brought substantial changes in communication, being
crucial to having a virtual presence in a networked society. The paradigm shifted from
an analogue to an online sphere. Before this modification, a mass communication model
prevailed through the monopoly of conventional content by certain organisations, whose
authority was recognised and unquestionable, as it was associated with specialised and
controlled knowledge. The data disseminated was selected, classified and organised.
However, with the digital revolution, this predictability has been replaced by fluid fluxes,
with the entry of new agents, such as virtual communities. Consumers react differently to
advertising when they are online, being more goal-directed and paying more attention,
which makes them more averse to overt ads. So, digital marketing is being massively used
by brands, as it allows them to understand the market better and faster. In the current era,
influencer marketing is also an indispensable tool. Consumers demand authentic contents,
something that, in their view, is associated with influencer’s speech and not of brands -
traditional advertising (Andreoli and Vieira 2022; Campbell and Farrell 2020; Cardoso 2023;
Plangger et al. 2022; Magalhaes and Marépo 2016; Santos 2024). But are these messages
identified as advertising when influencers speak on behalf of brands? Let’s find out.

Theoretical and regulatory framework
Influencer marketing: a trend that came to stay

Technology has led to the emergence of a hybrid player in the market — the prosumer,
who plays two roles: consumer (receiver) and producer (sender) of content (Cardoso 2023;
Toffler 1984). The internet user takes on a new dimension through the contemporary
Matrix of the Three E’s: emancipated, shifting from a passive observer to an active and
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participatory user; empowered, valuing peer opinions and the ‘wisdom of the crowd’; and
engaged, forming stronger emotional and relational bonds with brands through virtual
interactions that enhance persuasion and benefit consumer practices (Santos 2021).

Communication circuits such as reports, testimonials, opinions and advice, concentrate
the trust and reliability of the market, once allocated to traditional advertising, which is
currently facing greater questioning and scepticism. These are personalised, individual-
ised and informal experiences, which are gaining relevance as a source of influence, given
their more organic, regular, fast, accessible, trustworthy, credible, persuasive, close and
engaging messages, compared to the mediated, mass and institutional ones, such as
those provided by the conventional advertising discourse of brands (Kotler et al. 2017;
Pereira 2022; P. Silva et al. 2019; M. Silva et al. 2020). The user generated content (UGC)
has proven to be more popular and effective than professional advertisements (Sokolova
and Kefi 2020) and messages on social networking platforms more efficient: the tradi-
tional word-of-mouth (WOM) has moved online, becoming an eWOM (electronic word-of-
mouth) (Sokolova and Kefi 2020).

It is within these circumstances that a typical consumer profile shows on the market as
a prosumer, the digital influencer, perceived as a reference, an opinion leader (compara-
ble to a prescriber), reputable and popular. An influencer is someone who posts on social
media, sometimes in exchange for compensation - either monetary or in kind, such as
free products, services, trips, or experiences — and has a considerable number of online
followers who form a community. They are approachable and relatable, able to mobilize
their audience to drive brand awareness and influence purchase decisions through regu-
lar contact (Andreoli and Vieira 2022; Brown and Hays 2008; Campbell and Farrell 2020;
Liou and Yuan 2019; Kotler et al. 2017; Mateus 2020; Santos 2021; P. Silva et al. 2019; M.
Silva et al. 2020).

Influencers mediate the transmission of brands’ contents, facilitating its dissemination
to their followers (Bu, Parkinson and Taichon 2022; M. Silva et al. 2020), acting like a bridge
in their relationship (P. Silva et al. 2019). They are strategists, reconciling their knowledge
of the audience and the needs of the brand clients (Campbell and Farrell 2020), dissemi-
nating persuasive messages in a more authentic, organic and direct way compared to tra-
ditional marketing strategies (Bu, Parkinson and Taichon 2022; M. Silva et al. 2020). Their
messages appear typically blended into their environment by matching the format of sur-
rounding content — although, brands may give influencers less freedom to pass on the
commercial message (decoded approach) or more autonomy for that purpose (encoded
approach), it is always essential that the influencer creates content with their own stamp,
to show authenticity (Vanninen, Mero and Kantamaa 2022). Influencers’ personality is
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transferred to the products promoted, in an extension of their identity, acting as brand
ambassadors — which run the risk of negative associations with individuals prone to per-
sonal indiscretions or scandal (Campbell and Farrell 2020; M. Silva et al. 2020).

Research has also shown the positive influence of homophily on customers’online expe-
rience, sharing and interaction, being an important factor affecting customers’ desire to
consume: the perceived similarity between customers and influencers is likely to stimulate
purchase intention (Bu, Parkinson and Taichon 2022; Sokolova and Kefi 2020). Consumers
are more likely to trust, as well as feel delighted with the product-fit and attractiveness of
individuals with whom they perceive a resemblance to themselves (Chekima, Chekima
and Adis 2020). Consequently, they have a more significant impact on brand attitudes and
purchase behaviours, because advertising effectiveness depends on two main factors:
identification with the endorser and perceived endorser credibility (Chekima, Chekima
and Adis 2020; Schouten, Janssen and Verspaget 2019). Followers see influencers as ‘one
of them’and ‘friends’ - a long-distance friendship -, ‘ordinary people’who are close to their
audiences, bringing a kind of ‘Thumanisation’ for brands. To achieve this, influencers tend
to directly address followers in their posts, which connotes a certain closeness, making
them feel as peers (Campbell and Farrell 2020; Harrigan et al. 2021; Schouten, Janssen and
Verspaget 2019; M. Silva et al. 2020).

According to source credibility theory, which refers to the consumer’s perception of the
source of information based on trustworthiness, attractiveness and expertise of the commu-
nicator (knowledge of recommended products), it is argued that, in general, users consider
influencers with a high number of followers to be more attractive, reliable (Djafarova and
Rushworth 2017), popular and appreciated, essentially because they benefit from a greater
perception of popularity (De Veirman, Cauberghe and Hudders 2017) and that the infor-
mation provided is more direct, detailed (Hogsnes, Grgnli and Hansen 2024), interesting
and relevant, has a greater persuasive value and is more effective (Andreoli and Vieira 2022;
Gross and Wangenheim 2022). However, in another perspective, the number of followers
can negatively affect users’ engagement with sponsored content, i.e. users engage more
with posts made by influencers with less follower counts (Gross and Wangenheim 2022).

What seems indisputable is that the characteristics and/or personal experiences of influ-
encers are essential in determining the effectiveness of influencer marketing: consumers
trust influencers who have more affinity with the brands they promote (Djafarova and
Rushworth 2017; Hall 2015; Lou and Yuan 2019), as well as with their own followers (Lou
and Yuan 2019). The closer the endorsement reflects the endorsers, the better the accept-
ability and the communicative efficiency of the message, which generates more engage-
ment (M. Silva et al. 2020). The engagement of the virtual communities presupposes that
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consumers become involved by being active in the social network, giving likes and leav-
ing comments on the content (Gross and Wangenheim 2022). Thus, brands should pay
attention to the perceived congruence between influencer and product, in order to obtain
desired results before consumers (Manaia 2018).

In summary, despite being recent, influencer marketing is exponentially increasing, per-
ceived as one of the fastest-growing marketing areas (Bu, Parkinson and Taichon 2022;
Harrigan et al. 2021), because influencer-generated branded content has more potential
for reaching untapped target markets when compared to brand-generated content (Bu,
Parkinson and Taichon 2022; M. Silva et al. 2020): “People have begun to act as brands
and brands as people, which seems an ideal panorama for the appreciation of digital
influencers [...]” (M. Silva et al. 2020, 158).

Within this context, the identification of the commercial purpose of influencer market-
ing communications, and the effects on consumer perception is being discussed, still with
no consensus on the matter. Some studies have found that identifying the commercial
nature of an influencer publication may have a negative impact on social media users’
purchasing intentions (Balaban et al. 2022; Kim and Kim 2021). However, some also recog-
nise that consumers are more prone to engage with sponsored posts than non-sponsored
ones (Gross and Wangenheim 2022), that there are reputational advantages in identifying
the nature of advertising (and risks when this does not occur) (Bannigan and Shane 2020),
and that disclosing this information may have a positive effect, creating a perception of
transparency and trustworthiness, something appreciated by users, increasing the trust
and credibility of the influencers and brands involved (Balaban et al. 2022).

Within the influencer marketing area, there is a particular social network seen as the
most popular: Instagram (Boerman 2020), specially on a specific typology of content,
reels: “The posts of influencers on Instagram usually take the form of an image or video
enriched with embedded content and a textual description” (Sokolova and Kefi 2020, 1). In
2024, Instagram overtook Youtube as the major platform for accessing videos in Portugal™
Compared to other social network, Instagram allows a higher level of interactions, co-cre-
ations, and engagements, which makes it particularly efficient in B2C (business to con-
sumer) communication (M. Silva et al. 2020). This digital platform is considered an effective
advertising channel in which brands invest (Casal6a, Flavian and Ibafez-Sanchez 2020). To
achieve transparency, this social network has introduced a standardised disclosure (paid
partnership with [brand]), which raises ad recognition (Boerman 2020).

' https://www.marktest.com/wap/private/images/Logos/Folheto_Portugueses_Redes_Sociais_2024.pdf
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The principle of the identifiability of commercial communications: legal and
soft-law frameworks

The EU-sourced legal framework for advertising is complex. It results from the intersec-
tion of various EU directives and regulations, some of which are not immediately aimed
at advertising or, in other words, commercial communication. It should be remembered
that, for the purposes of these instruments and others, advertising is “the making of a rep-
resentation in any form in connection with a trade, business, craft or profession in order to
promote the supply of goods or services "%

In any case, all these instruments, in one way or another, enshrine a fundamental prin-
ciple: all advertising must be unequivocally identified as such. Firstly, this principle was
enshrined in Directive 84/450/EEC, the EU first directive on misleading advertising, which,
by enshrining the prohibition of misleading advertising, consequently prohibited hidden
advertising; and later in the e-Commerce Directive?, Article 6 (a). The first directive on mis-
leading advertising was followed by Directive 2005/29/EC [Unfair Commercial Practices
Directive (UCPD)] and Directive 2006/114/EC (Misleading and Comparative Advertising
Directive). Both prohibit misleading advertising, including hidden advertising or advertis-
ing not clearly identified as such, but under separate regimes. The first focuses on protect-
ing the internal market with a special emphasis on consumers, targeting B2C misleading
advertising®. The second also aims to protect the internal market, but emphasises compe-
tition and traders, targeting B2B (business to business) misleading advertising.

Specifically, UCPD enshrines in Article 5 the prohibition of unfair commercial practices
by professionals, including misleading practices. And further on, in Article 7 (1), it identi-
fies as a “misleading omission any commercial practice in which the trader omits mate-
rial information that the average consumer needs, according to the context, to take an
informed transactional decision and thereby causes or is likely to cause the average con-
sumer to take a transactional decision that he would not have taken otherwise”. Even more
specifically, Annex | of the directive identifies the following as unfair practices in all circum-
stances: the trader financing edited content in the media to promote a product, without
the existence of such financing being clearly identifiable by the consumer (point 11); the
trader claiming or giving the impression that they are not acting with a commercial intent
when they are, or falsely representing themselves as a consumer (point 22). The result of all

2 (Cf. Article 2(a) of Directive 2006/114/EC of the European Parliament and of the Council of 12 December
2006 (concerning misleading and comparative advertising).

3 Directive 2000/31/EC of the European Parliament and of the Council of 6 June 2000.

4 Cf. Duivenvoorde (2024), with a critical analysis of the UCPD’s open norms approach.
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these provisions is a requirement to identify advertising and, on the other hand, a prohibi-
tion of hidden advertising.

Returning to the subject of our study — influencers’ publications on social networks
with commercial content — the main preliminary questions to be asked were: (1) whether
influencers should be considered traders for the purposes of applying this regime; (2)
whether and when their publications’ contents should be considered commercial; (3) and
whether, consequently, influencers should be subject to compliance with the principle
of identifiability in the same terms as advertisers. Based on the very notion of advertis-
ing or commercial communication, the interpretation of some academics (e.g. Ducato
2019; Riefa and Clausen 2019)°, and guidelines from the European Parliament® and the
Court of Justice of the European Union (CJEU) itself, already allowed a positive answer to
the first two questions: influencers are professionals for the purposes of the UCPD when
they advertise, i.e. when they frequently publish content aimed at promoting goods or
services’. On the other hand, their posts are promotional when the influencers receive the
content, or instructions to create it, from brands, to promote their products or services,
under some agreement between them. And we should conclude that companies exert
this kind of influence on influencers based on one of the following pieces of evidence:
either because there is a concrete editorial control or influence; or because the influenc-
ers have received money or any other economic consideration (with an asset value) in
exchange for publishing certain content (CJUE 2021). This in addition to the obvious
cases where influencers promote their own goods, services, or brands (Ducato 2019).
Consequently, in such cases, influencers should be considered traders and advertising for
the purposes of the UCPD.

Nevertheless, at the end of 2021, the European Commission considered it appropriate to
give a clear answer to those questions in Notice 2021/C 526/01, which contains guidelines
on the interpretation and application of Directive 2005/29/EC. Firstly, it clarified that: “The

5 Although the later expresses some doubts about some categories of influencers, notably those who
receive prizes or free products instead of money.

6 By Resolution of 4 February 2014, the European Parliament considered the existence of “misleading ‘hid-
den’internet advertising in the form of comments posted on social networks, forums or blogs, apparently
emanating from consumers themselves while they are in reality messages of a commercial or advertising
nature directly or indirectly generated or financed by economic operators” (European Parliament 2014,
para. 16).

7 Cf. Peek & Cloppenburg KG Case (CJUE 2021), especially para 43. Although the judgment was aimed at
clarifying the concept of payment for the purposes of paragraph 11 of Annex | to the UCPD and did
not concern a case of communication on social networks, the CJEU referred to the above-mentioned
paragraph of the European Parliament Resolution, supporting the position held in it. However, in the
Kamenova Case the CJEU’s position was much more cautious (CJUE 2018, paras 37-40).
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prohibitions against hidden advertising in Article 7 (2) and point 22 of Annex | UCPD could
be invoked both against social media platforms and third party traders using social media
platforms” (paragraph 4.2.5 of the Notice). Then stated that people that frequently carry
out promotional activities aimed at consumers on social networks “are likely to qualify as
‘traders; regardless of the size of their following [...]. The obligations to be clear about the
commercial communication apply to traders regardless of whether they are the suppliers
of the products” (paragraph 4.2.6).

In paragraph 4.2.6 of the Notice, the Commission also clarified that: “The concept of
‘editorial content’ (as set out in Annex |, paragraph 11) should be interpreted broadly, cov-
ering in some cases also content generated by the influencer or posted by them on social
media platforms”. In conclusion: “The lack of adequate disclosure by the influencer con-
cerned also increases the risk of breaching point No 22 of Annex |, which prohibits falsely
representing oneself as a consumer”.

The Commission then clarified that “the commercial element is present whenever the
influencer receives any form of consideration for the endorsement, considering not only
the case of payment, discounts, partnership arrangements, percentage from affiliate
links, but also free products (including unsolicited gifts), trips, or event invitations, etc"s.
The Commission also pointed out that the breach of the rules in question can be attrib-
uted both to the influencer or to the professional or brand that hired him and benefits
from the recommendation, and it is not essential to demonstrate that the recommended
professional exercised editorial control over the content published to determine their
liability.

This Commission Notice is a milestone. It made absolutely clear that promotional con-
tent disseminated by influencers on social networks is advertisement, that the relevant
legal regime applies to it in full, including the obligation to identify those commercial con-
tents as such, and that the influencers themselves can be held liable.

In addition to the UCPD, other EU instruments have since enshrined that advertising
on social networks must be identified as such, including the Audiovisual Media Services
Directive®, Article 28b (2) and (3), in particular (b) and (c) (regarding advertising on plat-
forms involving video sharing); and the Digital Services Act', in particular Article 26. This

8 Corroborating the Peek & Cloppenburg KG judgement, in particular paras 36 ff, where it is stated that the
concept of payment for the purposes of Directive 2005/29/EC must be understood in a very broad sense,
referring to “any form of consideration having an asset value’, without requiring a minimum value for the
relevance of that consideration (CJEU 2021).

° Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010.

19 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022.
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includes a duty for online platforms to provide users with a functionality that allows them
to declare that their content is or contains commercial communications, and the provi-
sions of Article 39, which result in increased duties of transparency of online advertising in
relation to providers of very large online platforms (with an average of 45 million or more
active EU recipients/month). However, it should be noted that these two pieces of EU leg-
islation state that platform providers do not have a duty to monitor content published by
users (cf. Article 28b (2), second paragraph of the Audiovisual Media Services Directive; and
Article 8 of the Digital Services Act).

The research discussed in this article was carried out in Portugal and analysed com-
munication practices to which Portuguese legislation potentially applies. Therefore, it
is worth mentioning that the Portuguese legal framework for advertising reflects the
above-mentioned EU legislation, with various pieces of legislation enshrining a duty for
all advertising to be identified as such, prohibiting misleading advertising, including hid-
den advertising''. Article 8 of the Advertising Code enshrines the principle of identifiabil-
ity, which applies to all advertising; and articles 8, als. m), n) and z), and 9, 1, al. ¢) and 2
of DL 57/2008, of 26-03, the Unfair Commercial Practices Regime (UCPR) identifies as mis-
leading actions to hide the commercial nature of the professional’s communications, as
well as the simple omission to communicate this advertising nature to the consumer2.
Essentially, the UCPR corresponds to a transposition of the UCPD into the Portuguese law,
so the clarifications of Commission Notice 2021/C 526/01 apply in full. In other words, the
UCPR should be considered fully applicable to commercial communications by digital
influencers.

Even so, none of the above-mentioned legal provisions, whether European or
Portuguese, expressly refer to advertising on social networks and/or by influencers, clari-
fying how it should be, and can be, correctly identified. And one should notice that, by
nature, influencer marketing is more difficult to identify as such, because: the boundaries
between the narrative of influencers’ commercial activity and lives are naturally blurred
(Balaban et al. 2022; Ducato 2019; Reale 2019) and, so, the posts based on their lives seem
more natural and genuine; consumers tend to perceive influencers’ content as the shar-
ing of a peer, someone independent (Ducato 2019; Kim and Kim 2021; Luong 2020). Also,
it should be stressed that not only the context, but also the very design of the publica-
tions in social networks, especially those involving photos or videos, makes it harder to

" About the general principle of identification and the generic prohibition of hidden advertising in Portu-
guese law, and its relations with the EU law, cf. Amorim (2017).

12 These provisions should be interpreted in light of the general principles of fair and non-misleading com-
mercial communications - articles 5, 6 and 7 of the UCPR.
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recognise attempts to identify them as advertisement. Consequently, practical rules (and
sanctions) should be imposed to enhance influencers’advertising transparency (Antoniou
2024; Balaban et al. 2022; Luong 2020).

Faced with this gap, in 2021, Portugal’s ARP - Auto Regulacdo Publicitaria', consid-
ered it would be appropriate to enact a code of conduct for digital influencers commer-
cial communication. This willing took place in the context of the existence of European
Advertising Standards Alliance (EASA)'s Best Practice Recommendation on Influencer
Marketing Guidance (2018 version), and some foreign self-regulatory initiatives, as well as
the existence of other foreign experiences of regulation by the competent administrative
bodies'. However, ARP also considered that the drafting and approval of such a code of
conduct should be preceded by a study (the research presented in this article) that would
verify whether and how commercial communication was currently identified as such on
social networks, which would serve to underpin the drafting of the code.

The research

In 2022, ARP and CEAD Francisco Suarez research centre' joined forces to promote the
influencer marketing monitoring study, aimed to determine whether the commercial
communication of digital influencers in Portugal was identified as such, in line with the
objective of other research in this area, promoted by various European advertising self-
regulatory bodies’. The study was developed with the collaboration of CICANT, another
research centre’”, and DEUS, an IT and Al company with experience in participating in

3 https://auto-regulacaopublicitaria.pt/

* A reference to recommendations from the lItalian (AGCM: www.agcm.it) and German (www.die-
medieanstalten.de) authorities, in Ducato 2019; a reference to the Italian self-regulation experience in
Reale, 2019; references to regulatory and self-regulatory initiatives on influence marketing in Denmark,
Finland, Norway and Sweden, in Abidin et al. 2020; references to the Italian and Dutch regulatory and
self-regulatory experiences, and to the guidelines of the FTC (Federal Trade Commission, USA), stressing
that it is the industry that is best placed to adopt mechanisms and measures to enlighten and support
consumers in the face of influence marketing, in Riefa and Clausen 2019; a critical review of the FTC's
recommendations, highlighting their ambiguity and lack of effectiveness, in contrast to the clarity of the
German Landesmedienanstalten regulations, in Luong 2020. Emphasizing, in general, the advantages of
self-regulation in dealing with the challenges of influence marketing, Ducato 2019.

> https://cead.ulusofona.pt/pt/

' Cf. Observatoire de I'Influence Responsable, developed by the French ARPP, in 2019 and 2021 - https://
www.arpp.org/influence-responsable/observatoire-influence-responsable/; and Influencer Monitor,
developed by the Dutch Stichting Reclame Code - https://www.reclamecode.nl/training-advies-moni-
tor/influencer-monitor/

7 https://cicant.ulusofona.pt/
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studies of this nature. The research focused on the social network considered the most
popular in Portugal, Instagram, as mentioned above.

Research objectives

The main objective of our research was to analyse the practices of digital influencers in
Portugal, determining whether communication of a commercial nature is unequivocally
identified as such. And, as secondary objectives: a) infer the need of a good practice guide
on digital influencers commercial communication, in the event that a significant number
of publications with commercial content were not unequivocally identified as such; and b)
to identify which expressions serve to unequivocally identify commercial communication,
which can serve as models of ethical-legal compliance, as well as finding expressions that
indicate that it is commercial communication, but do not adequately fulfil the function
of identifying it as such (because they do not allow an average consumer to unequivo-
cally identify it as such). In other words, the study also intended to have an educational
function, both by showing examples of positive practices, and practices to be improved,
and by contributing to the drafting of recommendations on the matter. These objectives
considered experiences were shared by ARP’s European counterparts and the aforemen-
tioned EASA recommendations.

Methodology

When the aim of a study is to understand and interpret a phenomenon of collective
life, it is important to devise and implement a method aimed at elucidating what is real.
To reach this purpose, it is common to opt for a direct observation, i.e. the researchers col-
lected the information directly, but without contacting the population under study (Quivy
and Campenhoudt 2008). This methodology was adopted in the present study, as seen
bellow.

Research questions

To achieve the research objectives, the following questions were formulated:

- Q1: Do the publications with commercial content of the digital influencers’ accounts in
Portugal sufficiently identify its nature?
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- Q2: Do the posts with commercial content of the digital influencers’ accounts in
Portugal, that are not unequivocally identified as such, contain words or expressions
that indicate its nature?

The first is the starting question, the answer to which was intended to, and did, satisfy the
main objective of the study: to find out whether, and to what extent, the commercial com-
munication of influencers in Portugal complies with the principle of identifiability. However,
it quickly became clear that the starting question could not be answered by dividing pub-
lications of a commercial nature (because they are published, influenced or financed by
brands) into (a) advertising identified as such; and (b) advertising not identified as such.
The true alternatives would be: (a) advertising correctly or unequivocally identified as such;
(b) advertising not correctly or unequivocally identified as such. This second category
includes (b1) advertising not identified as such, but also (b2) advertising incorrectly iden-
tified as such. This latter subcategory includes cases in which words or other expressions
have been inserted in text, image or video posts, or in the hashtags bellow, which indicate
that the content is commercial, but, by assessing the size, colour and the place where those
expressions are inserted, they do not identify that content as such in an unequivocal way,
considering the gaze of an average consumer. In other words, within b2:i) either only a more
sophisticated consumer realizes that it is a commercial communication; and/or ii) an aver-
age consumer can only casually identify the commercial nature of the publication. These are
practices that don't break legal and ethical standards completely but need to be improved.

Sample

The research team decided to identify a representative sample of publications with
brand references posted by influencers in Portugal. Regarding this task, one of the main
advantages of digital communication is the possibility to measure the results of actions,
based on mapping and quantifying, in particular: notifications, views, hashtags, likes,
shares, comments, followers, mentions, interactions, clicks and other metrics. What stands
out is a numerical perspective, which is measurable (Costa 2020; Ferreira 2018; Leal 2017;
Magalhaes and Mar6po 2016; Martins et al. 2020). The task was easier to achieve by the
existence of two important national studies carried out by Brinfer (a Portuguese influ-
ence marketing agency)'® focused on Instagram in Portugal'®: one that identified the 1000

'8 https://brinfer.com/pt/
1% https://brinfer.com/pt/resources/public-reports/
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digital influencers’ Portuguese accounts with the highest average of daily interactions, in
2021, based on the universe of public accounts with more than 2.500 followers and more
than 15 annual posts® (this was the largest national study of individual performance on
this social network); and another that identified the 300 brands most mentioned by digital
influencers posts, in 2021. Because some brands were in the top of several categories, we
eliminate this duplication of results, and 277 brands were identified.

Then, a specific period was selected: from June 26, 2022, to August 1, 2022, a summer
period in which various events and campaigns usually take place, potentially fertile in
communication with commercial content. In general, the months with more influencers’
advertising content shared by influencers are June and July, helped by the dynamics of
music festivals (Brinfer 2025).

These criteria for obtaining the sample were sent to company partner DEUS. The com-
pany’s technicians used their special influence monitoring tool*', with the sole purpose of
selecting the sample: this media tool run on Instagram, finding the public pages of the
selected 1000 influencers and, inside those pages, the tool selected stories which made
any kind of reference to the selected 277 brands (within the text and also within the
images/videos), during the selected period (June 26, 2022 to August 1, 2022). At the end
of the process, the program issued a report and converted it into an Excel sheet, with a list
of all the publications found by crossing said criteria. Each publication found was regis-
tered in the Excel sheet, an order number was given, and information about the date of the
publication and the brand names found was inserted. In the Excel sheet each register of a
publication included a link to a copy of the exact publication, so that the project research-
ers would be able to directly analyse each publication found by the tool.

In total, the IT-Al tool developed by DEUS and customised for the study checked 73.785
publications (from the 1000 influencers identified during the period in question), of which
5.318 (7.2%) contained mentions of the brands included in the study. Of these publica-
tions, 5.294 were technically capable of being analysed by researchers* — our sample.

20 According to this influence marketing agency, the interaction rate is the most relevant factor for brands
when selecting a content creator (Brinfer 2025).

21 https://www.deus.ai/business-case-influencer-monitor.

2 The register of 24 publications with commercial content presented technical anomalies that made the
analysis impossible.
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Framework of Analysis and its Application

A completely new framework was created by the project researchers to analyse each
publication of the sample. Given the multidisciplinary nature of the study, which combines
the perspectives of the communication sciences with those of legal studies, no recognised
framework of analysis model seemed to fit, or to be adaptable to fit, the purposes of the study.
This task started with the identification of a list of keywords considered suitable for identi-
fying a publication as commercial from the perspective of an average consumer (“green”
keywords); and a list of keywords or other expressions which, although they are clues and
are commonly used to identify commercial content as such, were considered insufficient for
unequivocal identification in the eyes of an average consumer (“yellow” keywords) (Fig. 1).

Green Keywords Yellow Keywords
publicidade #publicidade oferta #oferta
pub #pub prenda #prenda
anuncio #anuncio presente #presente
advertising #advertising gift #qift
ad #ad giveaway #giveaway
patrocinio #patrocinio prémio #prémio
patrocinado por #patroc desconto #desconto
sponsored #sponsored promocéao #promocgao
embaixador(a) #embaixador(a) promo #promo
embaixador(a) da marca prom #prom
brandambassador #brandambassador voucher #voucher
parceria remunerada com cédigo #codigo
paid partnership with codigo de desconto #desconto
parceria paga cupao #cupao
paid partnership #paidpartnership convite #convite

concurso #concurso
passatempo #passatempo
teste #teste
viagem #viagem
spon #spon
colaboragao #colaboracao

em colaboragdo com

1 Green and yellow keywords.
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Prior research has shown that hashtags that disclose a commercial relationship, such
as #paidad and #sponsored, can increase ad recognition for influencer marketing on
Instagram (Boerman 2020). Our list of “green” keywords was drawn up based on informa-
tion gathered from other national self-regulatory organisations, EASA's own recommen-
dations updated (EASA 2023), and bearing in mind recommendations of the Portuguese
Direccao Geral do Consumo (DGC).

We would like to stress that the research team was, and is, very critical about the
restrictive list of words adopted by DGC'’s Guide of 2019 for the purpose of identifying
advertising contents in influencers’ publications. DGC’s 2019 guide recommends the use
of the expression Pub or #Pub (like Ad for advertising), and eventually patrocinio (spon-
sorship), parceria (partnership) or oferta (offer) in cases of “other benefit” In our reflec-
tion about how commercial contents should be identified, we consider that, besides Pub
and patrocinio (sponsorship), there are other expressions that a typical consumer would
recognise as a sign of a commercial content. And, on the contrary, we consider that the
Portuguese words for partnership and offer (parceria and oferta) are not clear enough for
identifying the advertising nature of a content. The choice of proper words for identifying
a commercial content must be a thoughtful choice of words that in a certain geographi-
cal and social context, and in a certain epoch, are able to be recognisable by consumers
for that purpose.

On the other hand, according to relevant literature in this topic, the effectiveness of a
disclosure using keywords differs depending on: its position (placed where it allows the
consumer to see without doubt), visual prominence (which depends on the disclosure’s
size, font, and contrast between the text and background), and language (clearly and
directly). The standardised disclosure (explicit language and position on top of the post)
seems to build an effective ad recognition, increasing transparency, compared to when no
disclosure is provided (Boerman 2020). So, our classification of “properly identified com-
mercial communication” combines a denotative level (presence of “green” keywords and
precise indication of their location in the post) with a connotative level, by considering the
prominence given to the “green” keywords, bearing in mind their size and color. We also
added the alternative of the use of the Instagram label “paid partnership with"?. For this
purpose, we considered not only EASA’s updated recommendations (EASA 2023), but also

% |n 2017, the Federal Trade Commission (FTC) sent warnings reminding influencers and marketers of their
obligation to disclose commercial relationships. “As a response to the FTC, Instagram introduced a stan-
dardized built-in disclosure in June 2017 [...]. This disclosure has a standardized format (‘paid partner-
ship with [brand]’) and is positioned at the top of the Instagram post” (Boerman 2020).



396 | Cultura 44

those of the DGC'’s 2019 Guide (about words location, in general terms, we do agree with
this guide’s recommendations).

Conversely, “incorrectly identified commercial communication” is: (a) one that doesn't
use any of the “green” keywords or the Instagram’s own label, but rather uses a word or
other expression that indicates that it is a commercial communication, although not une-
quivocally. This would be the case with the use of “yellow” keywords or other words or
expressions used to identify commercial communication, which the average consumer
does not easily recognise as such. And “incorrectly identified commercial communication”
is also (b) the one that contains “green” words inserted in an incorrect way.

Once these two categories had been created, it would have been expected that two
more would be added: “unidentified commercial communication” and the residual cat-
egory “not applicable”, the latter corresponding to publications that make reference to
brands, but clearly for non-advertising purposes (social criticism and satire; use of the
word corresponding to the brand in the study in another sense - e.g. “apple” referring to
the fruit itself — ; merely casual appearance of a brand in the background of a publication
- e.g.”"NOS"in the background of a photo; etc.). However, we found out that, even exclud-
ing the cases in the “not applicable” category, we could not classify as unidentified com-
mercial communication whenever a publication contains a reference to a brand, directly
or indirectly, but is not identified as advertising. We can only speak of advertising if the
influencer’s publication is intended to promote brands, goods, or services — as mentioned
above in chapter 2. However, it is plausible that influencers make a reference to a brand,
and even include a link to the brand’s website, without any promotional intent: — either
because they simply want to share their experience with a product they have bought and
used, or because they want to show new fashion or consumer trends.

To that extent, either in the publication itself which refers to a brand there is evidence
of the influencer having received a consideration, or in the publication there is evidence
of editorial control of the publication by the brand (for example, the influencer replicates
advertising made by the brand itself), both evidencing that it is a publication of a commer-
cial nature?; or, otherwise, taking into account the rest of the content of the influencer’s
publication (the context in which the brand is referenced), we can only assume that it is or
is not likely to be commercial communication. Based on these considerations, we then cre-
ated two other categories: “probably unidentified commercial communication”and “prob-
ably non-commercial communication”.

24 See above the criteria considered by the European Commission, by interpretation of the UCPD.
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Once the framework of analysis had been created (Fig. 2), the analysis of the sample
was the next step. The material basis was a list sent by DEUS, with the publications to be
analysed, which contained, among other elements, a link to a copy of each publication
and a registration number. Each publication was viewed, analysed and classified accord-
ing to the analysis grid by a researcher (solely by human observation and analysis, with-
out the use of Al or IT tools). This was hard and time-consuming work, involving regular
team meetings, to ensure uniform application of the qualification criteria and substantially
reduce the risk of arbitrariness. During the study, copies of the publications that made up
the sample were stored on a drive provided by DEUS, with access restricted to its techni-
cians and the research team; at the end of the study, these copies were deleted in compli-
ance with data protection rules.
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Results

Out of 5.294 publications analysed, we found out: 374 publications with correctly
identified commercial communication (7%); 563 publications with incorrectly identified
commercial communication (10%); 93 publications with commercial communication not
identified as such (2%); 3.117 publications probably with commercial communication not
identified as such (59%); 460 publications probably with no commercial content (9%); and
678 publications with content that is clearly not commercial (not applicable) (13%) (Fig. 3).

7%

Properly identified commercial communication

= Incorrectly identified commercial communication

m Unidentified commercial communication

~ Probably unidentified commercial communication

= Probably non-commercial communication

1 Not applicable (non-commercial communication)

3 Results of the research (total of publications).

Analysis and discussion of results

The percentage of commercial communication correctly identified as such is not
encouraging: only 7% of the total publications analysed, in contrast to 2% of commercial
communication that is demonstrably of a commercial nature, not identified as such in any
way, in addition to a significant 59% of publications that are probably (in some cases, very
probably) commercial communications and are also not identified as such by the influ-
encers. A percentage of 10% of posts incorrectly identified as commercial communica-
tion is also a sign that influencers are not informed or sensitised to correctly identify their
commercial content. Although, from another point of view, the same percentage can be
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seen as a positive sign: even if imperfectly, these posts can be identified as advertising, by
some consumers, and many of them express an effort on behalf of instagramers to identify
their commercial content. They are therefore close to being good practices but need to be
improved.

However, it should be noted that not all the publications analysed have a commercial
purpose (in the sense of promotional content). Therefore, it is convenient to recalculate
these percentages considering only the total of publications with proven or probable
commercial content. Thus, when publications classified as “not applicable” (i.e., not con-
stituting commercial communication) are combined with those classified as “probably not
commercial communication’, the total amounts to 1,147 publications. By subtracting this
figure from the total sample of 5,294 publications, we get a total of 4,147 publications.

If we consider this to be the total number of (proven or probable) commercial publica-
tions analysed, the percentages change considerably: 9% correctly identified commercial
communication; 14% incorrectly identified commercial communication; 2% unidentified
commercial communication and 75% probably commercial communication not identified
as such (Fig. 4).

Properly identified commercial communication

= Incorrectly identified commercial communication

2%

m Unidentified commercial communication

¥ Probably unidentified commercial communication

4 Results of the research (without the categories ‘not applicable’and ‘probably non-commercial
communication).

These results show that the majority of publications with proven or probable com-
mercial content from digital influencers, with accounts with the highest average of daily
interactions in Portugal, in 2021, do not sufficiently identify its nature (Q1) and that a sig-
nificant percentage of the posts with proven or probable commercial content, which are
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not unequivocally identified as such, contain words or expressions that indicate its nature
(Q2). Generally, we can say that the conclusions of our study confirm what has been found
so far in the literature of influence marketing: consumers are massively exposed to and
influenced by commercial content that they may not be able to identify as advertising and
critically evaluate it (Hogsnes, Grgnli and Hansen 2024)%. In fact, some influencers seem to
base the success of their commercial communication precisely on the ambiguity of their
discourse, on an appearance of financial independence from the brands they actually pro-
mote (Jorge, Mar6po and Nunes 2018).

These findings confirmed the need and urgency for consistent educational action
among digital influencers, first and foremost in the form of enacting, publishing, and dis-
seminating good practices guidelines in influencer marketing (Reale 2019). So, as part
of our project, taking the research inputs into account and with the collaboration of the
research team, in 2024, ARP concluded the draft of the 3 I's Influence Marketing Guide®.
This code of conduct was approved, published, and disseminated within the community
of influencer marketing operators (influencers, companies, and influence marketing agen-
cies); and during 2024-2025, the ARP implemented several awareness-raising and train-
ing actions regarding the application of the code before the various influencer marketing
players. Awareness-raising actions are undoubtedly an essential part of a movement
towards the transparency of the influence marketing (EASA 2023; Luong 2020).

Limitations and prospects

Naturally, the study has limitations. It was decided to carry out a study based on a sam-
ple made up of a fairly large number of publications, obtained with the use of Al tools, but
without the collaboration of the influencers. So, naturally, regarding a significant number

2 Some studies developed in other countries have come to very different results, but departing from a dif-
ferent sample and using a very different methodology of analysis, notably considering a smaller number
of categories: e.g. a study that analysed Instagram posts over a two-month period in 2019 in light of the
recommendations of ASA, the UK Advertising Standards Authority concluded that 17.7% of sponsored
posts were not correctly identified as such, considering the following categories: non-sponsored, spon-
sored (declared as such) and non-declared (hidden sponsored posts) (Zarei et al. 2020, passim). But many
other studies developed at national levels show a very low compliance of disclosure and transparency
obligations: e.g. studies conducted in Denmark, Sweden, Poland, Norway, Irland, Spain, Romania, Latvia
and France (Commission n.d.). More recently, a European Commission study found out that 97% of a
sample of 576 European social media influencers post commercial content, but only 20% signalize that
content as such (Commission 2024).

Auto-Regulacao Publicitéria (2024). Guia 3 i’s — Influenciar os Influenciadores que sdo Influenciados. https://
auto-regulacaopublicitaria.pt/wp-content/uploads/2024/03/Guia-Marketing-de-Influencia_v_final.pdf
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of publications with references to brands and without the use of any expressions that une-
quivocally indicate their commercial nature, it is not possible to ascertain whether they
are sponsored or not, i.e. whether they are commercial communication not identified as
such or not. This is the study’s visible weakness, which is difficult to overcome in a study
of this nature.

As already mentioned, after the study was carried out, ARP’s 3 I's Influence Marketing
Guide was enacted and published, and several educational actions were implemented
during 2024 and 2025. By the time we write this article, the prospects for adherence to the
Guide's recommendations by brands, influencers and influencer marketing agencies oper-
ating in Portugal are good. Currently, ARP is planning a training program for influencers
(e-learning) to be implemented during 2025-2026, in partnership with EASA.

On the other hand, after the enactment of the 3 I’s Guide the discussion on influence
marketing in Portuguese academic, governmental and professional circles went on and
there are some developments in soft law — e.g. by the end of 2025, the DGC presented a
new version of its informative guide on influence marketing (DGC 2025).

However, we should stress that more broad educational actions in this field may be
also an important tool to improve consumers and citizens’ media literacy, which encom-
passes consumer awareness: it is essential that internet users understand the mechanisms
of commerce in the digital environment (OberCom 2023b). Individuals can use multiple
media and technological means and still not have the appropriate skills for this kind of
interaction. Although Portugal is within the European Union average in terms of the digi-
tal skills of its citizens, ranking 15th out of the 27 Member States (cf. Digital Economy and
Society Index), it should be noted that in absolute terms the level is still low: only 55%
of Portuguese citizens have basic digital skills (in terms of information, communication,
problem-solving, content creation, and security) (OberCom 2023a).

Finally, considering these steps, it is our conviction that the landscape of the advertising
practices of Portuguese digital influencers would be more complete with a second study,
carried out in a near future, to assess the adherence of the influencers to the influence
marketing best practices guidelines.

Conclusions

The technological evolution brought numerous changes, like the shift from the ana-
logue communication paradigm to the online. In the offline sphere, the mass media
model was based on the monopoly of organisations, whose authority was recognised and
unquestionable. On the contrary, in the digital era typical consumers become influencers,
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perceived as opinion leaders, authentic, reputable and popular. Influencers tend to directly
address their digital communities in their publications, which connotes a certain closeness,
making these followers feel as peers and see influencers as‘one of them; bringing a kind of
‘humanisation’for brands. In this context, influencer marketing is exponentially increasing,
particularly on Instagram, since influencer-generated branded content has more potential
for reaching audiences markets when compared to brand-generated content.

However, followers-consumers not only expect authenticity, but also need transparency.
They should have the opportunity to know the commercial intent and nature of influenc-
ers’ contents. Moreover, our review of European and Portuguese advertising legislation
made clear that influencers’ communication with a commercial content should be sub-
ject to European and Portuguese advertising rules and principles, notably its commercial
nature should be clearly identified.

Within this double framework, our study revealed that a significant number of digital
influencers promote brands, their discount codes and affiliate links without clearly and
adequately identifying their publications as commercial communication. Clearly, an effort
is needed to inform influencers, but also brands, influence marketing agencies, and other
players on influence marketing that a sponsored content is advertising and must be iden-
tified as such. Also, it is essential to inform them how to do it properly — how commercial
content should be identified. Pedagogy is certainly a key to improve good practices in
influence marketing.
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